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IN SUMMARY

This article explores the scope of relief available under Chapter 15 and potential limitations
on such relief.

DISCUSSION POINTS
+ Background on Chapter 15
+ Requirement for Chapter 15 recognition
+ Mandatory recognition of foreign main and foreign non-main proceedings
+ Chapter 15 discretionary relief

+ Exceptions to Chapter 15 recognition

REFERENCED IN THIS ARTICLE
+ Chapter 15
+ Bankruptcy Code
« UNCITRAL

INTRODUCTION

Chapter 15 of Title 11 of the United States Code (the Bankruptcy Code) incorporates
UNCITRALs Model Law on Cross-Border Insolvency, and permits the foreign representative
of a debtorin foreign insolvency proceedings to obtain recognition of such proceedings from
a US bankruptcy court as a foreign main proceeding or foreign non-main, thereby triggering
certainrelief automatically, and permitting the bankruptcy court to grant further relief, binding
upon creditors and assets of the debtor in the territorial jurisdiction of the United States.
Chapter 15 proceedings are rooted in the principle of comity, or the deference that courts in
one jurisdiction provide to the laws and legal proceedings of another. As such, a Chapter 15
proceeding is designed to be ancillary to a foreign insolvency proceeding, with the Chapter 15
court generally expected to defer to procedural and substantive rulings of the foreign tribunal.
Comity can lead Chapter 15 courts to grant relief that would not otherwise be available in
plenary insolvency proceedings under US law, but how far can a Chapter 15 court go in
this regard? This article analyses exceptions to the principle that a Chapter 15 court extend
comity and explores whether the judicial interpretations of the legal standards around these
exceptions create an implicit good faith requirement.

CHAPTER 15 OVERVIEW - A COURT OF COMITY

Chapter 15 of the Bankruptcy Code was enacted in 2005 to ‘incorporate the Model Law on
Cross-Border Insolvency so as to provide effective mechanisms for dealing with cases of
cross-border insolvency’.m By adopting the Model Law, Congress endorsed a ‘pro-comity
approach’lz] to cross-border insolvency law, grounded in the policy of modified universalism
—the view that if a debtor commences a restructuring proceeding in its home country, courts
in other jurisdictions should defer to that proceeding and only conduct ancillary proceedings
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. . . . . . . 3] .
to assist, with only limited exceptions in compelling circumstances.”!

US and non-US courts is one of the explicit goals of Chapter 1 54

Cooperation’ between

Under the Chapter 15 framework, a foreign debtor in some ways ‘exports’ the restructuring
laws of its home country to the United States for the purpose of enforcing orders
against assets or persons within the territorial jurisdiction of the United States. Chapter
15 proceedings are intentionally designed to supplement, and be ancillary to, the foreign
o ) 5] . : 6 o .
proceeding in a debtor's home country.”™ In this adjunct role,” the principles of comity are
171 . . . ; o ) .
paramount™ and, in typical circumstances, extending comity is mandated. Consistent with
this mandate, Chapter 15 courts have consistently and reliably granted deference to foreign
proceedings.

STATUTORY FRAMEWORK

Chapter 15 distinguishes between mandatory and discretionary relief. Section 1517 of the
Bankruptcy Code mandates that a bankruptcy court grant recognition of any foreign main
proceeding or foreign non-main proceeding so long as a foreign representative has properly
instituted the Chapter 15 proceeding and has satisfied certain procedural requirements
set forth in section 1515.® Unlike Chapter 11, Chapter 15 does not provide a court with
flexibility to dismiss a proceeding for cause’! Courts have interpreted the lack of a
dismissal-for-cause provision to mean that bad faith, in and of itself, is not a sufficient basis
to deny recognition.ho] As such, the only exception to section 1517's mandatory recognition
requirement is the public policy exemption. As described in more detail below, the public
policy exemption allows a bankruptcy court to deny recognition, assuming 1517's other
requirements are satisfied, if the recognition would be manifestly contrary to the policies of
the United States.""

Following recognition, sections 1521 and 1522 of the Bankruptcy Code permit a bankruptcy
court to grant certain other discretionary relief to effectuate the purpose of Chapter 15 -
such as, for example, taking evidence of a debtor’s assets, affairs and liabilities — where the
interests of the debtor, its creditors and other interested parties are sufficiently pro’[ec’[ed.[1 2
In evaluating whether to grant discretionary relief under section 1521 and 1522, courts will
tailor the relief and conditions so as to balance the relief granted the foreign representative
and the interests of those affected by such relief ' Courts have applied section 1521
broadly, including to permit relief that would not be available in a Chapter 11 proceeding.
For example, in In re Odebrecht Engenharia e Construgdo SA,[”] a bankruptcy court relied
on sections 15271 and 1522 to recognise potential nonconsensual third-party releases
under a Brazilian restructuring plan, notwithstanding the US Supreme Court’s recent ruling
in Harrington v Purdue Pharma, 603 U.S. 204 (2024), barring nonconsensual third-party
releases in Chapter 11 proceedings.

Section 1507 of the Bankruptcy Code provides another avenue for a bankruptcy court
to grant discretionary relief upon recognition. Under section 1507, a bankruptcy court
may provide ‘additional assistance’ to a foreign representative to, in accordance with the
principles of comity, ensure the just treatment of all claimants, the protection of claimholders
in the United States, the prevention of preferential or fraudulent transfers and the distribution
of the debtor’s property in accordance with the Bankruptcy Code."™ section 1507 arguably
overlaps with section 1521, but, as some courts see it, section 1507 allows courts to grant
‘more extraordinary’ relief than that available under section 1521 el
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Taken together, while section 1517 generally requires recognition where the statutory factors
are met, once a foreign proceeding has been recognised, section 1521 (as limited by section
1522) and section 1507 provide bankruptcy courts with broad discretion to fashion relief for
parties in interest. Courts have frequently granted broad discretionary relief. In at least some
instances, however, courts have taken the opportunity to deny relief where the good faith
motives of a movant are in question. For example, in In re Golden Sphinx Ltd, a bankruptcy
court denied a creditor's request to seek discovery from a foreign debtor under section
1521 where the evidence demonstrated that the creditor was looking to engage in a ‘fishing
expedition” without a legitimate purpose for seeking discovery.[”] Given the wide latitude
afforded to courts under sections 1521 and 1507, the balance of this article will focus on
limitations to recognition of foreign proceedings under the mandatory provisions of section
1517.

EXCEPTIONS TO COMITY IN RECOGNITION OF FOREIGN PROCEEDINGS

COMI Manipulation

Under section 1517 of the Bankruptcy Code, recognition is mandatory where a debtor is
seeking recognition of a foreign main proceeding or foreign non-main proceeding (and where
other procedural requirements are satisfied). That said, a foreign representative still bears
the burden of adequately pleading that the debtor is subject to a foreign main or non-main
proceeding. In meeting the burden for a foreign main proceeding, a foreign representative
must demonstrate that the foreign proceeding is pending in a country where the debtor
has its centre of main interest, or COMI. Section 1516 of the Bankruptcy Code provides
a rebuttable presumption that a debtor's COMI is the location of its registered office.l"®
However, courts have resisted recognising COMI based on mere formalities!"™ and have
been particularly dubious about debtors that have changed or attempted to establish a new
COMI on the eve of insolvency. Indeed, a majority of courts apply an anti-manipulation test
when evaluating COMI — these courts hold that the Chapter 15 petition date is the relevant
date at which to make the COMI inquiry, except that, ‘to offset a debtor’s ability to manipulate
its COMI, a court may also look at the time period between the initiation of the [foreign
proceeding] and the filing of a Chapter 15 petition’.m] Where COMI has been manipulated, a
court may deny recognition under section 1517.

Public Policy

Assuming COMI can be established in the relevant foreign jurisdiction, the Bankruptcy Code
still provides a ‘safety valve' to protect fundamental public policies of the United States and
the Bankruptcy Code " Section 1506 provides for the public policy exemption, providing
that ‘nothing in this chapter prevents the court from refusing to take an action governed by
this chapter if it would be manifestly contrary to the public policy of the United States' 22
Courts interpreting the public policy exemption have been clear that a foreign law need not
mirror the United States’ in order for a Chapter 15 court to grant reoognition.ml Rather, courts
should focus on (1) whether the procedures used in the foreign proceeding are procedurally
unfair and (2) whether granting the requested relief would seriously impact the value and
significance of a US statutory or constitutional right, or otherwise hinder the bankruptcy
court’s ability to carry out the fundamental purpose of such statutory or constitutional right.-
[24] Importantly, the public policy exemption was intended to be applied narrowly — to only
those situations where relief would be manifestly contrary to the policy of the United States
- and has been invoked sparingly by courts. !
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Under this standard, bankruptcy courts have consistently granted recognition of foreign
proceedings, even if the relief granted thereby would be impermissible in the United States.
For example, in In re Ephedra Prods. Liability Litig., a bankruptcy court granted recognition of
a Canadian restructuring proceeding that provided for liquidation of product liability claims
against the foreign debtor without a right to a jury trial 2% Creditors opposing recognition
asserted that the court should deny recognition on public policy grounds, arguing that it
would deny the creditors their guaranteed Seventh Amendment right to a jury trial 7 The
court disagreed, finding that the lack of a right to a jury trial was not manifestly contrary to
the policy of the United States. The court noted that ‘[o]bviously, the constitutional right to a
jury trial is an important component of our legal system . . .. But the notion that a fair and
impartial verdict cannot be rendered in the absence of a jury trial defies the experience of
most of the civilized world’ 2®!
Other cases have followed this trend,lzg] including, more recently, Odebrecht and Crédito
Real,[3°] where bankruptcy courts in New York and Delaware, respectively, granted
recognition of foreign restructuring plans that approved potentially nonconsensual
third-party releases. Under the Crédito Real court's analysis (which was adopted by the
Odebrecht court), no constitutional or statutory rights were infringed by recognition of the
foreign restructuring plan.lsﬂ

Interests Of The Creditors And Debtors

A final lens through which courts have evaluated whether to grant relief in Chapter 15 is
section 305 of the Bankruptcy Code. Section 305 provides that, upon notice and a hearing, a
court may dismiss a Chapter 15 proceeding if it finds that the interests of the creditors and
debtor would be better served by dismissal. B4 There are only a handful of decisions applying
section 305 and those have echoed that good faith is not a requirement for recognition.
Courts have suggested, though, that section 305 may be available to courts post-recognition
to fashion appropriate relief to address misconduct or bad faith.®4 While this remains a
possibility for Chapter 15 courts, so far, it does not appear that any court has chosen to
employ this option.

A LURKING GOOD FAITH REQUIREMENT?

Courts widely and explicitly recognise that there is no good faith requirement to granting
recognition under Chapter 15. However, a close read of the case law suggests that, where
there are elements of bad faith or misconduct, courts are more likely to find justification for
denying recognition. In re Creative Financial, Ltd (Creative Financial) provides one example.
In Creative Financial, a bankruptcy court made specific findings that the debtor (through
its controlling stakeholders) acted in bad faith by exploiting an insolvency proceeding in
the British Virgin Islands and orchestrating a Chapter 15 proceeding with the objective of
preventing the debtor’s only non-insider creditor from collecting on a judgment against the
debtor B! Specifically, the court found that the debtor's controlling shareholder caused the
debtor to initiate an insolvency proceeding in the BVI shortly after the creditor obtained a
judgment against the debtor in the UK. The debtor was organised in the BVI but otherwise had
no operations or assets in the BVI. After the BVI proceeding was initiated, the debtor funded
its hand-selected liquidator with a shoe-string budget that permitted the liquidator to perform
only the minimum statutory duties required under law. The liquidator, in turn, performed
only minimal functions and took no other actions to manage or liquidate the debtors. The
controlling shareholder then directed the liquidator to file a Chapter 15 proceeding in an effort
to extend the automatic stay to the debtor’'s US-based assets.
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At the recognition hearing, the bankruptcy court found that the debtor and the liquidator
acted in bad faith with a specific intent to hinder, delay and defraud the debtor’s creditors. In
keeping with the statutory mandates of Chapter 15, the court found that this alone was not
a basis to deny recognition. However, the court found that the liquidator's illusory efforts in
the BVI were so minimal that the debtor could not demonstrate that the BVI was the debtor's
comi B8 Thus, the Creative Financial court denied recognition. Creative Financial is revealing
in that, though the court did not deny recognition explicitly on bad faith grounds, it did so
indirectly by finding that the foreign administrator’s bad faith precipitated a poor process.

Courts also have, in extreme cases, used the public policy exemption to deny recognition
where elements of bad faith existed. In In re Toft, a bankruptcy court refused to recognise
a German insolvency proceeding where the record showed that the foreign representative
initiated the Chapter 15 proceeding for the sole purpose of gaining access to a German
debtor's email accounts stored on US servers, which would have been illegal under US
law and could potentially result in criminal liability for an actor carrying out the order. The
bankruptcy court held that granting recognition would ‘directly compromise the privacy
rights . . . built on constitutional safeguards incorporated in the Fourth Amendment’ B!

Similarly in In re Gold & Honey, Ltd, a bankruptcy court refused to recognise an Israeli
receivership proceeding that was commenced while the debtor was already subject to a
Chapter 11 proceeding in the United States. There, a debtor filed for bankruptcy under
Chapter 11, thereby staying all litigation against the debtor, including an Israeli receivership
proceeding that had been instituted by one of the debtor’s creditors. Notwithstanding
the Chapter 11 stay, the creditor continued to prosecute the receivership, convinced the
Israeli court to appoint receivers and ultimately sought recognition of the receivership
under Chapter 15. The Chapter 15 court viewed the appointment of receivers as a clear
violation of the automatic stay imposed by the debtor's Chapter 11 proceeding. The court
denied recognition on the grounds that, [rlecognizing a foreign seizure of a debtor’s assets
postpetition would severely hinder United States bankruptcy courts’ abilities to carry out
two of the most fundamental policies and purposes of the automatic stay’ml and would
‘legitimize . . . violations of the automatic stay‘.ml In other words, the court found that
extending comity to the Israeli receivership would undermine the value and importance of
the automatic stay and sanction parties to contravene US policies under the jurisdiction of
US courts.

Toft and Gold & Honey are a far cry from other public policy exemption cases like Ephedra,
Crédito Real and Odebrecht. In the latter three cases, as well as the countless other examples
where courts have recognised foreign proceedings over public policy objections, the parties
were undertaking legitimate efforts to restructure in accordance with laws of the foreign
jurisdiction and within the bounds of the Chapter 15 process. This includes cases where
a debtor explicitly filed Chapter 15 as part of a litigation strategy to stay Iitigation.[4°] Put
simply, as a general matter, the parties in these cases were using the Chapter 15 process for
its intended purpose: to aid in a legitimate restructuring process.

Onthe other hand, both Toft and Gold & Honey involved parties attempting to use Chapter 15
strategically to subvert otherwise applicable (domestic or foreign) law. Though it is generally
accepted that a Chapter 15 court may grant relief that would not otherwise be permissible
under US law, the petitioners in Toft and Gold & Honey appeared to be using Chapter 15 solely
for the purpose of skirting otherwise applicable law, rather than incidentally, as a result of an
otherwise procedurally fair foreign process. In this sense, Toft and Gold & Honey ring more
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similar to Creative Financial, which, though it applied different reasoning, ultimately came to
the same result as Toft and Gold & Honey. What seems to set these cases apart is whether
a foreign representative sought not just to use Chapter 15 to gain some sort of strategic
advantage, but whether such strategic advantage came at the cost of violating some other
law, principle or procedural process. And even then, the Creative Financial, Toft and Gold
& Honey courts still did not focus their analysis on the bad faith of the actors but on the
undermining of procedural safeguards.

When taking these cases together, a pattern seems to emerge — although Chapter 15 does
not have an explicit good faith requirement, courts seem disinclined to let true misconduct
go unchecked in a Chapter 15 forum. Debtors should be mindful that the lack of a good faith
requirement does not mean that bad faith will be tolerated.
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